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Court of Appeals of the District of Columbia. 


No. 3487. 

Robert Lx)uis, Infant, &c., Appellant, 

vs. 

Washington Railway and Electric Company, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62145. 

Robert Louis, an Infant, by Gus Louis, His Father and Next 

Friend, Plaintiff, 
vs. 

Washington Railway and Electric Company, a Body Corporate, 

Defendant. 

United States of America, 

District of Colvmbia, sa: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 14, 1919. 

In the Supreme Court of the District of Columbia. 

, At Law. 

No. 62145. 

Robert Louis, an Infant, by Gus Louis, His Father and Next 

l^end. Plaintiff, 

vs. 

Washington Railway and Electric Company, a Body Corporate, 

Defendant. 

The plaintiff, Robert Louis, a minor, to-wit, eight years of age, by 
Gus Louis, his father and next friend, sues the defendant, Washing- 
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ton Railway & Electric Company, a body corporate, having officers 
and agents, and an office and doing business in the District of Colum¬ 
bia, for that heretofore, to-wit, on November 17, 1918 and for a long 
time prior thereto, the said defendant was engaged in said District 
of Columbia as a common carrier of passengers by street Railway, 
in the course of which business said defendant maintained and used 
certain street cars which were propelled on railway tracks along 
Eleventh Street, Northwest in said District between Columbia Road 
and Irving Street. 

And for that at the time and place aforesaid the said infant plain¬ 
tiff was in the act of crossing said Eleventh Street from the east to 
the west side thereof, as he lawfully might. 

And it thereupon became and was the duty of said defendant, by 
its agents and employees, to operate and propel its said street 
2 car in a careful and prudent manner, so as not to cause injurj^ 
to persons, including the plaintiff, croessing the tracks of said 
railway on the street aforesaid. 

Yet the said defendant, by its agents and employees, disregarding 
the duty in the premises, and carelessly neglecting the same did pro¬ 
pel and operate, one of its street cars at the time and place aforesaid 
in a northerly direction along said Eleventh Street between Columbia 
Road and Irv’ing Street, without having said street car under reason¬ 
able and proper control, and without sounding a gong or other suit¬ 
able warning of its approach, when in the exercise of reasonable 
care, said due warning should have been given, and did negligently 
cause said street car or the front fender thereof to strike and collide 
with said infant plaintiff, who was crossing said street car track as 
aforesaid, while himself in the use of such reasonable care as his age 
and circumstances required, and negligently failed to slow or stop the 
speed of said street car in time to avoid said collision, when in the 
exercise of reasonable care the motorman in charge of said car saw, 
or could have seen, in time to have avoided said collision, said in¬ 
fant plaintiff in the act of crossing said track. 

Whereby, as a result of said negligence aforesaid, said infant plain¬ 
tiff was hurled violently to the ground, and bruised about the body 
and limbs and his head severely lacerated, and cut to the bone, caus¬ 
ing an infection of said bone, and requiring him to undergo several 
surgical operations, and permanently scarring his head and features, 
he suffered and will for a long time suffer great physical and mental 

E ain and anguish, and he was for a long time confined to his 
ome and bed and hospitals, his nervous system has been 
severely shocked and permanently impaired, he sustained in¬ 
ternal injuries, and he will be permanently weakened and disabled; 
all to plaintiff’s damage in the sum of Fifteen thousand ($15,000) 
Dollars besides the costs of this action. 

Wherefore plaintiff brin^ this action and claims damages of said 
defendant in the sum of Fifteen thousand dollars, besides the costs 
of this action. 

ALVIN L. NEWMYER, 

Attorney for Plaintiff. 


R. LOUIS, ETC., VS. W. RY. <1 B. CO., ETC. 


3 


Plea. 

Filed March 8, 1919. 

4t 4i 

Now comes the defendant in the above entitled cause, by ite at¬ 
torney, and for plea to the declaration filed therein says it is not 
guilty as alleged. 

JNO. S. BARBOUR, 

GEO. P. HOOVER, 

R. J. WHITEFORD, 
Attorneys for Defendant. 

Filed March 8, 1919. 

Copy to Alvin L. Newmyer, A tty. for Plaintiff. 
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Joinder of Issue. 

Piled March 24, 1919. 

* ^ ^ * 


* 


The plaintiff joins issue upon the plea filed by the defendant in the 
above entitled cause. 


A. L. NEWMYER, 
Attorney for Plaintiff. 


Memorandum. 
May 5, 1920.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Monday, June 28th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

4i 4( 4^ ♦ 4i 

Come now the parties hereto by their respective attorneys of record, 
and thereupon the motion for a new trial filed in this cause and here¬ 
tofore submitted to the Court having been considered is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that the plaintiff take nothing by this action, that the defend¬ 
ant go hence without day, be for nothing held and recover of 
5 the plaintiff its costs of defense to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment, the plaintiff by his said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon 


the maximum of an undertaking is hereby fixed in the sum of One 
Hundred Dollars. 


Memoranda. 

July 21, 1920.—Undertaking on appeal approved and filed. 
August 6, 1920.—Time to submit Bill of Exceptions extended 
from day to day to, and including, December 10, 1920. 

December 10, 1920.—Bill of Exceptions submitted. 


Assignments of Error. 

F'iled December 10, 1920. 

♦ *♦♦♦** 

Now comes the plaintiff in the above entitled cause and files the 
following Assignments of Error. 

1. The Court erred in refusing plaintiff’s prayer No. 1. 

2. The Court erred in refusing plaintiff’s prayer No. 3. 
r> 8. The Court erred in refusing plaintiff’s prayer No. 7. 

4. The Court erred in refusing plaintiff’s prayer No. 8. 

5. The Court erred in refusing plaintiff’s prayer No. 9. 

6. The Court erred in specifically directing the attention of the 
jur\’ to the argument of defendant’s counsel as to the care of pedes¬ 
trians crossing the street car tracks. 

7. Tile Court erred in failing to instruct the jury specifically as to 
the care required in the operation of the street car with respect to 
the infant plaintiff using said highway. 

A. L. NEWMYER, 
Attorney for Plaintiff and Appellant. 


Designation of Record. 

Filed December 10, 1920. 

♦ ♦♦♦♦♦♦ 

The Clerk in preparing the transcript of record will please incor¬ 
porate the following, to wit: 

1. Memo, filing of suit. 

2. Plaintiff’s Declaration. 

3. Defendant’s Plea. 

4. Joinder of issue. 

5. Memo, verdict of jury for defendant. 

6. Plaintiff’s motion for a new trial overruled; appeal noted 
7 and bond fixed. 

7. Memo, approval and filing of appeal bond. 

8. Memo, extension of time to submit Bill of Exceptions. 

9. Memo. Bill of Exceptions submitted. 
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10. Memo. Bill of Exceptions settled. 

11. Assignment of errors. 

12. This designation. 

A. L. NEWMYER, 
Attorney for Plaintiff and Appellant. 


Copy of above designation duly served December 10th, 1920. 

S. R. BOWEN, 

Per H. N. K., 

Attorney for Defendant. 


Supreme Court of the District of Columbia. 

Monday, December 13th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

The Court having this day signed the bill of exceptions taken at the 
trial of this cause and heretofore submitted as of the time of the 
noting thereof at the trial, now hereby orders the same of record 
nunc pro tunc. 


8 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


1, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 62145 at Law, wherein Robert 
Louis, an infant, by Gus Louis, his father and next friend is Plain¬ 
tiff and Washin^on Railway and Electric Company, a body corpor¬ 
ate, is Defendant, as the same remains upon the files and of record 
in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
29tb dav of December, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk, 


E. W. 
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9 In the Supreme Court of the District of Columbia, 

At Law. 

No. 62145. 

Robert Louis, an Infant, by Gus Louis, His Father and Next 

Friend, Plaintiff, 

vs. 

Washington Railway & Electric Company, a Body Corporate, 

Defendant. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Siddons and the jury on the 3rd day of May, 
A. D., 1920; Mr. Alvin L. Newmyer, appearing on behalf of the 
plaintiff, and Mr. George P. Hoover representing the defendant. 

Thereupon the plaintiff to maintain the issues upon his part joined 
gave evidence by witnesses tending to prove as follows: 

On Sundav afternoon, November 17, 1918, Robert Louis, the in¬ 
fant plaintiff, a child born February 22, 1910, and then between 8 
and 9 years of age, while walking with his hands in his pockets, 
in a westwardly direction across Eleventh Street, N. W., between 
Columbia Road and lin ing Street, just north of Columbia Road from 
his home, was struck bv a north bound street car of the defendant 
company. 

10 According to the testimony of Alice R. Kelly (a lady 
residing directly across) that she was down stairs in the front 

room of 3004 11th Street, N. W., looking through a square bay 
window directly across the street from where Robert Louis lives; 
that as the motorman started the car from the comer of 11th & 
Columbia Road he made a turn and said something to someone back, 
but don^t know whether he kept his head turned or not, but what 
the motorman did when he left the comer she does not know. The 
car came to a stop in front of 3013, the third house up from the 
point of collision. Witness did not observe any effort to stop the car 
until the collision occurred; that she saw the child walk from his 
house with his hands in his pockets, looking straight ahead, and that 
he did not turn to look in the direction of the car. That when he 
got on the track in front of 3007 the car w’as in front of house 3003. 
The child had almost cleared the track when tripped by the left front 
end of the fender, striking his head on the ground; that he jumped 
up and ran to his house. The blow caused injury to head bone 
which caused an infected w’ound of the forehead just about the line 
of the hair with the forehead; requiring the removal of some necrotic 
bone at four different severe operations extending over a period of 
a year, as a result the child had bone removed from the forehead and 
top of the skull as large as a silver dollar, about two inches in 



R. LOUIS, ETC., VS. W. RY. A E. CO., BTC. 


7 


diameter, and there is no bone covering or protection at that point 
clear down to the brain, except a skin covering the thickness of a 
piece of writing paper, to wit, about a thirty-second of an inch, one 
can feel the pulsation of the arteries in the brain. The testimony 
tended to prove that this injury was permanent. 

The infant plaintiff testified that he came out of his house and 
started down the steps, and seeing Marion, the sister of the child liv¬ 
ing across the street, he asked if she was at home, and when she said 
“yes’’ he started dowm the steps, “and when I was almost across the 
track, the next thing I knew’ the blood was rushing out of my head.” 
He did not hear any bell or warning from the street car and he was 
walking slow. He remembers seeing the street car once when he w’as 
just about coming down the steps, and it w’as then about in the middle 
of the block below' the one he lived on. On cross-examination he 
testified that he was attending school in the low third at the time of 
the accident; that he saw the street car w’hen he w’as coming down the 
.«tcps of his home and it w’as then about a half block below Columbia 
Road, and did not see the car again and did not look to see 
11 what had become of the car before he attempted to cross track 
and that he did not know that car w’as coming when he 
walked on the track; that he had seen street cars passing before. 

“Q. You knew’ it w’as dangerous to go on the street car track with¬ 
out looking to see if a car was coming? A. Yes, sir, but I knew I 
had plenty of time to get across.” 

Dorothy L. Cozlin testified that she was upstairs in the front 
room of 3004 11th Street, Northw’est, reading, in a square bay 
window, almost directly across the street from where Robert Louis 
lived, and her attention w’as attracted by Robert calling her sister, 
Marion, and I looked up and saw him on the steps of his home and 
saw him going down the steps and the next thing I heard him yell, 
“Daddy, daddy, the car hit me,” and saw him lying in the street. 
The car stopped three or four doors up the street after the point of 
the accident. 

Fanny Selinger saw the car three or four doors above Robert’s 
house, after the accident, where it had stopped. 

Marion Cozlin, ten years of age, testified that she was on the side 
of the street that Robert’s house was on, and Robert was coming 
dow n the steps and stopped and asked me where my sister Ethel was, 
and I told him and went up the street, and then I heard him scream, 
and turned around and he was going across the street crying. I had 
walked about four houses w’hen I heard him scream. I did not hear 
any M\ from the car. 

(JusTAVE Louis, father, testified that he was in the front room of 
his home reading the paper on the first floor about 2 o’clock, when 
he heard his boy scream; that the boy had just before asked permis¬ 
sion to go out of the house; that the street car, when witness got out- 
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side after the accident, was in front of 3013—11th Street and not in 
front of his house; that there was no automobile at that time at the 
comer of llth Street and Columbia Road, nor about the place 

12 of the accident. 

Thereupon the defendant to maintain the issues in its part joined 
gave evidence by witnesses, including among others the motorman, 
tending to prove the motorman was not negligent in operating the 
car and that the little boy had not come from his house on the east 
side of llth Street going to the west side but had run from the west 
curb to the east side from behind a south-bound car into the front of 
this northbound car, thereby causing the collision. 

Defendant introduced two witnesses, Ross Fisher, a chauffeur and 
former employee of the defendant company, and D. V. Ricketts 
(his nephew) who were in a Ford automobile which had stopped on 
the west side of Columbia Road and llth Street, for the purpose of 
waiting for an opportunity to cross llth Street, who stated that it 
was raining and slick and when auto reached comer it stopped. 
There was a north bound car coming up. Just as they were crossing, 
there was a south bound car coming down. Saw Robert, the boy, 
run across street from west side. South bound car did not make a 
(lead stop at Columbia Road, and just as the north bound car got 
right above Columbia Road, the boy started running across the 
street and as he ran from the south bound track and behind the 
south-bound car, crossing the north-bound track, the north-bound car 
struck him. The front of the car hit him—the left-hand sicie of the 
fender. Car went after impact distance ^‘from the fender to the front 
truck.” Both heard bells sounded. Both stated that the car was 
not going very fast and at the time the north bound car started from 
Columbia Road, they could see the motorman of the street car when 
he crossed, and that he the motorman was looking forward when he 
crossed and not back in the car when they saw^ him. That the boy 
fell between the two tracks with his face downward, facing them and 
he jumped up with his hands on his face and ran around the rear 
of the car, and ran to his residence. They both went to the place 
of the accident and the conductor secured their names. 

13 The defendant introduced William M. Oeser, a passenger 
on the north bound street car, who stated that he was stand¬ 
ing on the rear platform, facing towards the front of the car, and 
that he saw nothing of the accident; that before the accident the car 
stopped on Columbia Road and as the car started at Columbia Road 
it gave two gongs and he heard somebody hollering and the car 
stopped right away and he did not see the boy until he went up the 
steps, and there was a lady at the steps when he saw the boy go up 
there and that witness was then on the rear platform, w^hich ^id rear 
platform w’as just about even with the steps that the boy w^ent up. 
That from the time the car left Columbia Road to the point where 
the accident occurred, the car was going about five miles an hour; 
that the car made kind of a short stop; that he did not see the boy 
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any time before he saw him go up the steps, which were directly in 
front of the platform, and that he was on the rear platform all the 
time. 

The defendant introduced Joseph William Craiostead who tes¬ 
tified that the car was proceeding north and the accident happened 
on the north side of Columbia Road on 11th Street and that he had 
last stopped on the south side of Columbia Road; that as he started 
up on the south side of Columbia Road, the south bound car was 
going south and he started slowly and rang the gong as he passed 
the south-bound car, and as he was about passing the south-bound car 
a boy ran behind that car and ran into the corner of the fender and 
he stopped as soon as he could; that it knocked the boy down on the 
street between the two car tracks; that the boy got up and ran behind 
the car and ran up on the step; that the car never got up more speed 
than 5 to 6 miles an hour from the time he left Columbia Road to the 
point where the accident happened, and the first he saw of the 
14 boy was when he came behind the south-bound car, and he 
cut off his controller, applied the brake and reversed the car, 
and that his car did not go over 20 feet from that time before it 
stopped; that the boy was coming from the west and going east and 
struck the front corner of the left fender, and fell between the two 
tracks; that he got up and went up the steps that his car stopped in 
front of; that he rang his gong as he passed the south bound car and 
that from the time he started at Columbia Road to the point of the 
accident, he did not at any time turn his head to look back into his 
car, and that he was facing north the way the car was going all the 
time; that when he started up at the south side of Columbia Road 
the front of the south-bound car was about 20 feet north of the regu¬ 
lar stop; that both cars were moving when he passed the southbound 
car the north of Columbia Road, and that the accident happened 
about a Ciu* length north from the stop on the north side of Columbia 
Road on 11th Street; that when he first saw the boy he was on the 
south bound track running in the direction of the north bound track, 
and as car was about 3 feet from the point of accident, and the reason 
he did not see him sooner was that the south bound car obstructed 
his view. 

The defendant introduced Leo Colloday, now a student, and who 
had been employed as a conductor of the car which struck the plain¬ 
tiff ; that he was on the rear platform and it was a pay-as-you-enter 
car; that he saw nothing of the accident; that his car stopped at 
south side of Columbia Road and that from that time until it stopped 
again after the accident, it never got up more than from 4 to 6 miles 
an hour. 

The rear platform of the car stopped just at the door of the boy’s 
house where he went in. 
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The defendant thereupon introduced William R. Frye, now a 
conductor on street railway at Norfolk and who was a pas- 
15 sender on the north bound car, who had been a former em¬ 
ployee of defendant until October r2th, 1918, and that on the 
17th day of November, 1918, when the accident occurred on 11th 
Street north of Columbia Road, he was on his way to the Curtis lunch 
room near the 11th street terminal where the employees ate, and he 
knew most of them, but not motorman operating this car. That he 
was inside the body of the car, right up to the front door looking 
north, holding to the rod; that the car stopped on the south side of 
Columbia Road, and after just feeding across probably the length of 
the car he saw the boy coming towards the car and he was out at the 
edge of the south-bound track. All at once the car stopped sud¬ 
denly and he struck into the car about where the fender joins onto 
the car and went down flat but he was up so quick, before he could 
got to the door; that the boy ran around the back and the witness 
went to the back and just as the witness got to the back the boy ran 
around the back of the car; that the boy was coming from the west 
side of the street running, there was a south bound car that just 
passed; that the north bound car was going at a very slow rate be¬ 
cause it was just feeding up from across the street; that the car went 
four feet and stop])ed; that when the boy got up and went arountl 
the north end he turned at an angle north and he saw him go into 
the house; that the witness was standing on the back platform, and 
the back end of the car was south of the house the boy went into; 
that he heard the bells ringing as the two cars passed; that he was 
oil the west side of the front of the car going north and he was look¬ 
ing west; that there were vacant seats in the car, but he preferred 

to stand; that the wav he saw it the bov ran into the side of the car 

• • 

where the fender joins. 

And thercup(ui the plaintiff, by his attorney, tendered to the Court 
the following prayers, aside from those tendered on the question of 
damages and as to weight of testimony, 
lb Plaintilfs Prayer No. 1.—If the jury find from the evi¬ 

dence that the defendant company, by its agent, failed to keep 
a diligent lookout ahead, or failed to give timely warning of the ap¬ 
proach of the street car, or failed to have said car under reasonable 
or proper control, and tliat by reason thereof, the collision occurred, 
their verdict should be for the plaintiff. 

Refused, and exception noted. 

Plaintiff’s Prayer No. 2.—Even should the jur\" find from the 
evidence that the boy, Robert Louis, failed to exercise the ordinary 
care that a child of the same age, under the same circumstances, 
would have exercised, and thereby placed himself in a position of 
peril, yet notwithstanding his negligence in so doing, the defendant 
company would still be liable, if the jury find from the e^^dence that 
the motorman of the street car either saw, or in the exercise of reason¬ 
able care under the circumstances of the case should have seen the 
boy in time to have avoided the collision, and failed to do so; and 
if they so find, their verdict should be for the plaintiff. 

Granted. 
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Plaintiff’s Prayer No. 3.—The jury are instructed as a matter of 
law that it was the duty of the defendant company in operating a 
street car on the public highways of the City, to keep said car at all 
times under proper control, and to keep a vigilant lookout ahead, and 
to anticipate that children as well as adults are to be found crossing 
the streets and highways. 

Refused and exception noted. 

Plaintiff’s Prayer No. 7.—The jury are instructed as a matter of 
law that even should they find from the evidence that the boy, 
Robert Louis, considering his age and circumstances, was guilty of 
negligence in crossing the track, in the manner he did, yet if they 
further find from the evidence that the motorman of the street car, 
in the exercise of reasonable care on his part either saw, or should 
have seen, the boy in the position in which his own peril had placed 
him, in time to avoid the accident by exercising reasonable 
17 care, and failed so to do, the plaintiff would still be entitled 
to a verdict. 

Refused and exception noted. 

Plaintiff’s Prayer No. 8.—The jury are instructed that the burden 
of proof is upon the defendant to show that Robert Louis was guilty 
of negligence, or want of due care on his part, and that his said want 
of care directly caused the accident, and in considering this question, 
the jury are instructed, as a matter of law, that a child cannot be held 
to the same degree of care that a grown person would have exercised 
under the same circumstances, and is only required in law to exer¬ 
cise the same degree of care that other children under similar cir¬ 
cumstances would exercise, and if the jury find from the evidence 
that the boy did this, then they cannot find him guilty of contributory 
negligence. 

Refused and exception noted. 

9. Plaintiff’s Prayer No. 9.—The jury are instructed that a motor- 
man operating an electric street car on tracks in the city is under the 
duty to keep a diligent lookout ahead so that the car may be stopped 
in time, if possible, to avoid injury to one who may be crossing the 
street ahead of him, and if they find from the evidence that the 
child was run down bv the car because the defendant’s motorman did 
not use reasonable care to keep a lookout ahead and thereby failed 
to see the child before he was struck by the car; then their verdict 
should be for the plaintiff, although the jury may also further find 
from the evidence that a grown person in the child’s situation 
would have been negligent in attempting to cross the street under the 
same circumstances. 

Refused and exception noted. 
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18 Charge to Jury, 

The Court (Mr. Justice Siddons): As you know, gentlemen of the 
jury, we have been engaged in the trial of two cases against the de¬ 
fendant railroad company, one of them brought by the little boy and 
the other by the father. They have been tried together, and what¬ 
ever your verdicts may be, whatever conclusions you may i*each in the 
cases, separate verdicts must be returned by you. 

I will deal briefly, for the purpose of laying down the rules of 
law that must be your guide, with the case, first, of the boy, because 
it contains an element which takes it out of the ordinary, because the 
majority of causes that are presented here by plaintiffs are presented 
by those who are adults. 

The boy complains in his declaration, as we call it, against the 
railroad company, of an act of negligence on the afternoon of this 
day in November, 1918, which directly resulted and was the direct 
and proximate cause of the physical injuries about which he makes 
complaint. 

His declaration charges, generally, or alleges generally, what the 
duty of the railroad company was in the operation of its car on the 
occasion in question: That it was the duty of the defendant, by its 
agents and employes, to operate and propel its street car in a careful 
and pnident manner, so as not to cause injury to persons, including 
the plaintiff, crossing the tracks of said railway on the street in 
question. 

That is the allegation in the declaration of the duty that the de¬ 
fendant railroad company owed to the pedestrian having to cross its 
tracks. 

Now, it proceeds to allege a failure of that duty, the duty 

19 that the company thus owned, a failure due to alleged negli¬ 
gence on the part of the railroad, and the complaint that he 

makes iis to the violation, or failure to observe the duty enjoined, 
is this: That without having the street car under reasonable and 
proper control, and without sounding a gong or other suitable warn¬ 
ing of its approach, when in the exercise of reasonable care, said 
warning should have been given, it negligently caused said street car, 
or some part thereof, to strike and collide with the infant plaintiff, 
and negligently failed to slow or stop the speed of the car in time to 
avoid said collision, when in the e.xercise of reasonable care the 
motorman in charge of said car saw, or could have seen, in time to 
have avoided said collision, said infant crossing the street. 

Those are the complaints or charges that he makes. Of course it 
is not evidence. That is simply the complaint, and unless he makes 
out his case by evidence he fails. You gentlemen have listened 
to the evidence. Of course the complaint follows with the allegations 
of injury, about which you have heard testimony. 

20 Now, in connection with the charge of negligence—such 
charge, for instance, as is made by the plaintiffs in these cases 

against the railroad company. I must ^vise you, as matter of law, 
that there is no presumption of negligence, and therefore you cannot 
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indulge in any such presumption in reaching a conclusion in these 
cases. 

The law in that regard is succinctly stated in prayer No. 2 of the 
defendant, which I shall read, and pass to another subject: 

“The jury are instructed as a matter of law that no presumption 
of negligence arises from the mere happening of the accident, but 
that before the plaintiff can be entitled to a verdict they must find 
by a fair preponderance of the evidence that the defendant was 
guilty of negligence in the operation of the car as charged in the 
declaration, and that the negligence of the defendant directly con¬ 
tributed to the injury to the plaintiff.” 

You have heard several times from my lips what the burden of 
proof implies, and w^hat it requires, with litigants faced as these two 
parties are, against one another. Let me say this: That the Railroad 
company, as the court understands its position in these two cases, 
is this: It says it was not negligent; it tenders its evidence in support 
of that contention. Of course if it was not negligent, that ends the 
matter. It can only be made to respond in damages to this or any 
other plaintiff by being negligent. If it is not that ends the 

21 matter. 

But the railroad company goes a step further, and says that 
even if on the consideration of the evidence by the jury in this case 
it should conclude that there was evidence of negligence on the rail¬ 
road company’s part, yet, nevertheless, it could not be made to re¬ 
spond in damages in these cases, because, says the railroad com¬ 
pany, the plaintiff, the boy, was negligent on this occasion, and his 
negligence contributed to the injury that he suffered. 

So that even though the railroad company was negligent, if upon 
the evidence you should conclude that the boy was negligent, and 
so negligent that that negligence contributed to the injury, in that 
event your verdicts must be for the defendant. 

To that contention of the defendant the plaintiff makes a reply. 

It says that even though it be true that the defendant company 
was negligent, even though it be true that the plaintiff was also 
negligent in a manner that contributed to his injury, yet, saj"s the 
plaintiff, and claims in these oases—and it is for you to say upon 
the evidence whether it be true or not—that if from that evidence 
you are satisfied by the preponderance of the evidence (because that 
is the rule that must be applied by you in determining the defend¬ 
ant’s negligence and the contributoiy negligence of the plaintiff) — 
the plaintiff says that even though it be true that the railroad com¬ 
pany and the boy were negligent, yet, says the plaintiff, and 
claims—and it is for you to determine—that if the railroad com¬ 
pany through, of course, its agent, the motorman operating 

22 the car, saw or could have seen if he had acted as a reason¬ 
ably prudent person should have acted in the position that 

he occupied at the moment, and that the motorman driving this 
car could have seen this boy assume a place of peril, a place of 
danger, danger of being struck by the car, in time for the motor- 
man to have avoided the accident, by the exercise of reasonable care 
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such as the circumstances at the moment would naturally suggest 
to a prudent, reasonable man occupying that sort of a position, run¬ 
ning this car, operating this car as motorman—if he saw or could 
have seen in time this boy taking a position of peril or danger, 
and could have stopped his car and failed to stop it, exercising 
reasonable care under the circumstances, then the plaintiff is en¬ 
titled to recover. 

That rule of law is sometimes referred to in our legal phraseology 
as the doctrine of last clear chance. 

And, after all, when we analyze these situations with respect to 
alleged claims of negligence and contributory negligence, and posi¬ 
tion of peril which can or cannot be avoided, after all, gentlemen, 
we have to look at the evidence that is submitted for our consid¬ 
eration, to see whether or not there was negligence—negligence in 
failing to obser\’e that reasonable care that prudent and careful per¬ 
sons, in the position that they find themselves in at the moment, 
should exercise. That is all it really comes to, although it takes a 
different form, dependent upon the assertion of the plaintiff on 
the one side of w’hat the facts are and the reply that the defendant 
makes to that on the other. 

It is perfectly true, as counsel for the defendant has urged upon 
you in summing up, that pedestrians undertaking to cross 

23 the tracks of a street railroad in a populous city are required 
themselves to exercise a reasonable care that that particular 

process or operation of theirs seems to suggest. 

What that care is depends sometimes upon the persons them¬ 
selves. The adult is held to have a higher degree of care to be ex¬ 
ercised than an immature child, for the law considers, and I tell 
you this as a rule of law, that in the case of a small child, such, if 
you please, as this very plaintiff in this case, in point of years, at 
least, is not deemed to possess the same degree of care and discre¬ 
tion as a person of mature years. There is nothing ver>" magical 
or complicated about that rule of law, for I venture to suggest it is 
the rule of common sense. 

We all know that a child of eight or ten years of age is not en¬ 
dowed by nature with the same faculties of care and discretion 
that belong to the adult, that come with the access of years; but 
though that is the rule of law with regard to the child as contrasted 
with the adult, that does not mean that the child is not to exercise 
such care and discretion as it does possess in a given situation. 

So, here, with respect to the act of this little boy in crossing the 
street, whether he came as he claims or whether he crossed the 
street in the manner that the defendant claims he did. You are 
to consider, from the evidence, from his testimony, from all of the 
evidence in the case, whether that boy then, as I remember the 
testimony between eight and nine years of age, exercised that rea¬ 
sonable degree of care and di.scretion that one of his years might ^ 
deemed, is deemed, to possess—because children vary in 

24 their character and quality. You may take a child of eight 
or nine years, who is stupid, dull, having little or no appre¬ 
hension of danger when it is confronted with it; and then you 
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have a child of alert intelligence, verj" apprehending and very com¬ 
prehending. 

In a given case, then the jury who are called upon to pass upon 
the claims of a child, will consiuer from the testimony in the case— 
the child itself takes the stand—whether the child is one that pos¬ 
sesses these powers of discernment, of observ’ation, of comprehen¬ 
sion and apprehension that, in a given case, may be exceptional, 
or may be below par. It is all for you to say, always remembering, 
however, that there is not deemed, under the law, the possession by 
a small child of the same degree of car- and discretion that the 
law attaches to the adult. 

So that when you come to consider the evidence in these cases, 
as to whether this child exercised such care and discretion, consid¬ 
ering his age and the kind of child you may conclude he was at 
the time this occurred, you will ask yourselves: Did he exercise that 
care and discretion that he was required to exercise when under¬ 
taking to cross the railroad tracks? 

If he did not, and vou conceive from his failure to do so that 
he contributed to the injury inflicted upon him, then he cannot 
recover in this action, unless vou shall find from the evidence that 
he was seen or should have been seen by the driver of this car when 
he reached a point of danger or of peril in crossing the track, and 
the motorman so observing could have stopped and had time to 
stop. If the motorman could not have stopped, exercising 
25 the reasonable care that those circumstances suggested, but 
did the best he could under the situation that suddenly con¬ 
fronted him, he has done all that the law requires of him, and in 
that event the plaintiff must fail. 

So there are the three fundamental questions that are presented 
by the plaintiff and the defense of the defendant, and the reply 
to one phase of that defense w’hich the railroad company inter¬ 
poses here. 

I will read in that connection, and pass then to another subject 
of the charge, the rule of law that is involved in this so-called doc¬ 
trine of the last clear chance. In that connection I read you plain¬ 
tiff’s prayer No. 2, which I have granted: 

“Even should the jury find from the evidence that the boy, 
Robert Louis, failed to exercise the ordinary care that a child of 
the same age, under the same circumstances, would have exercised, 
and thereby placed himself in a position of peril, yet notwithstand¬ 
ing his negligence in so doing, the defendant company would still 
be liable, if the jury find from the evidence that the motorman of 
the street car either saw, or in the exercise of reasonable care under 
the circumstances of the case should have seen the boy in time to 
have avoided the collision, and failed to do so; and if they so find, 
their verdict should be for the plaintiff.” 

In considering, of course, gentlemen, this question of whether 
he was seen or could have been seen in a position of peril, you 
have to weigh the evidence that you are satisfied bears upon the 
truth, that bears upon the movement of the car at the moment 
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the boy was seen or conhl have been seen crossing this 

26 track, and w’hether the car could have been stopped after 
he was so obser\’ed to be in this position of danger, to avoid 

striking him. 

Now, I think I have said all that I need say to you on the ques¬ 
tion of the burden of proof, except this: That the burden of prov¬ 
ing a case of negligence, in the first instance, is upon the plaintiff. 
That means that he must satisfy you by a preponderance of the 
evidence that the case is as claimed by such plaintiff. If there is 
no preponderance of evidence, if it equally balances, if the jury is 
unable to say that the evidence preponderates in favor of the plain¬ 
tiff, then the verdict should be for the defendant, because in that 
event the plaintiff has not met the obligation that rests upon him 
by this rule as to the burden of proof. 

While that is true of the plaintiff in charging negligence against 
the defendant, when the defendant comes to charge contributory 
negligence against the plaintiff, the burden of proof is upon him, 
the same burden of proof, to satisfy the jury by a preponderance 
of the evidence that the plaintiff was negligent in such a manner 
as that the negligence contributed to his injury, and unless that 
burden is carried by the defendant with respect to that rule—the 
rule of contributory negligence—he has failed to make out his 
case of contributory negligence; and if you shall have then found, 
under the evidence, the negligence charged by the plaintiff against 
the defendant, your verdict would be for the plaintiff. 

I do not understand, gentlemen of the jur\% that there is any 
serious controversy, if indeed any controversy here, as to the char¬ 
acter of the injuries inflicted upon this child. I mean by 

27 that, there has been no evidence to contradict that offered 
on behalf of the plaintiff as to the nature of the injuries 

suffered by him, their prooable duration, and all that sort of thing. 

Thereupon the court charged the jury on the measure of damages. 

“Now, one final matter, and I am done. There is a prayer of the 
plaintiff that I have granted that has to do w’ith the w’eight of the 
testimony. You will remember gentlemen of the jury, always, 
that you are the exclusive judges of the facts, and the exclusive judges 
of the weight that you will give to the testimony of the witnesses— 
to the evidence, in brief. 

No one has a right to attempt to control your action in that regard; 
but there are certain rules that are to be observed by the jury in con¬ 
nection with the determination of the w^eight of the testimony. 

It sometimes happens, you know’, that one party to a litigation will 
have two witnesses in support of his or her claim, and the other 
party, more fortunate in number of witnesses, may have five or 
six witnesses. Mere numbers do not necessarily determine the 
W’eight of the testimony. After all is said and done, it comes to 
this: What do the jur}' l^lieve they find from the evidence, and from 
what the witnesses have said? Who is worthy of credence among 
the w’itnesses in this trial? What w’eight shall we give to it? It 
may be that in a given case the jury will reject the testimony al¬ 
together—and we w’ant them to do so, certainly, if justified—of one, 
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two, three or four witnesses on one side and accept the evidence that 
is offered on the other side by merely two. 

Here is the rule of law on that subject, plaintiff’s prayer No. 4: 

“The jury are instnicted as a matter of law that the number 
28 of witnesses does not necessarily determine the preponderance 
of testimony, but the jury have the right to consider and ob¬ 
serve the conduct of the witness on the stand, his or her manner of 
testifying, the opportunity of the witness to obser\’e that about which 
he testifies, considering all of the circumstances of the case, and the 
jury have the right to believe the testimony of one witness is more 
convincing and in their judgment more worthy of belief.” 


It may happen again, in a given case, that the jury may find the 
number of witnesses equal on each side. There is not any hard and 
fast rule of thumb method to be the jury’s guide in determining the 
truth of a matter betw’een the numerically equal number of witnesses. 

What do you believe? How’ do you believe they testified? Did 
any of them tell a falsehood? Did you detect it on the stand, about 
some material fact? 

After all, gentlemen, it comes back to you, the exclusive judges 
of the fact, as to whom you believe in a case.” 

And thereupon, and before the jury retired, and in the presence 
of the jurjr, the plaintiff, by his counsel, renewed his exceptions 
separately and severally to the refusal by the Court to grant the 
plaintiff’s prayers numbered one, three, seven, eight and nine, and to 
the court’s failure to charge on the subject matter of said prayers; and 
to that part of the Court’s charge directing attention to argument by 
defendant’s counsel and to the failure to charge on the measure of 
care required of a street railway toward children using the highway. 

And thereupon, at the conclusion of all of the foregoing, the jury 
retired to consider of their verdict and having considered thereof, 
the jury, in open Court, on, to-wdt, the 4th day of May, 1920, re¬ 
turned their verdict in favor of the defendant, Washington Railway 
& Electric Company. 

And thereupon on the 10th d^ of May, 1920, after notice 
29 duly riven, the plaintiff, Robert Louis, by his counsel, moved 
the CSurt to grant him a new^ trial upon grounds stated in 
writing and filed with the record; namely, among other grounds, 
because of errors of law committed by the Court in its instructions to 
the jury, and in denying certain of plaintiff’s prayers. Said motion 
was heard on the 28th day of May, 1920; and on the 28th d^ of 
June, 1920, the Court overruled the same, saving this plaintiff an 
exception thereto. 

And be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff, Robert Louis, as here¬ 
inafter set forth, were so taken by said counsel then and there before 
the jury retired and each of said exceptions w’ere then and there 
separately and severally entered upon the minutes of the justice then 
presiding at the trial; and in order that the foregoing matters and 
things—which would otherwise not appear of record—may be made 
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SO as to appear, and that it may be made known that the foregoing 
constitutes the suInstance of the evidence given in the course of the 
trial of this cause, counsel for the plaintiff prays the Court to sign 
this Bill of Exceptions, to have the same forced and effective as to 
each of said exceptions as though each were set out in a separate Bill 
of Exceptions, and the same is done now for then, signed and sealed 
by the Court, and made a part of the record of this cause this 13th 
dav of December, 1920. 

F. L. SIDDONS, 

Justice. 


O. K.: 

S. R. BOWEN, 

Aity. for Defendant, 

By II. W. KELLY. 

30 I Endorse<l:) At Law No. 62145. Robert Louis, an infant, 

by Ous Ix)uis, his father and next friend, plaintiff, vs. Wash¬ 
ington Railway <fe Electric Company, a body corporate, defendant. 
Bill of exceptions. Offices of Alvin L. Newmyer, Attorney at Law, 
(\»lumbian Building, Main 5050, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3487. Robert Ix)uis, infant, &c., appellant, vs. Washington Railway 
and Electric Company, a body corporate. Court of Appeals, District 
of Columbia. Filed Jan. 4, i921. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

Robert Louis, eight years of age, while walking 
across Eleventh Street, from his home to a neighbor 
on the opposite side of the street, just above the inter¬ 
section of Columbia Road, was struck by a northbound 
street car of defendant company and permanently in¬ 
jured so that a section of bone in his head, protecting 
tlie brain, had to be removed, and that portion of his 
forehead permanently left unprotected by anything 
but the skin covering (R., 6-7). 

Plaintiff’s testimony tended to show that the child 
while walking had almost cleared the track when struck 
by the left front end of the car fender, and that the mo- 




tornian—as he started across the intersection—was not 
looking; ahead and made no effort to stop the car until 
the collision occurred. The air reached the third house 
north of the point of collision, before coming to a stop 
after the accident. 

NO WARNING BELL WAS SOUNDED. 

Defendant’s testimony tended to show that the bov 
ran from the west to the east side of the street in front 
of the car, and the testimony was conflicting as to 
whether or not a southbound car passed the northbound 
car before the collision occurred. 

From a verdict and judginent in favor of the de¬ 
fendant, the plaintiff has taken this appeal. 

Exception was taken by plaintiff’s counsel to the 
refusal of the trial court to grant plaintiff’s prayer. 
Nos. 1, 3, 7, 8, and 9, and to the Court’s failure to 
charge on the subject-matter of said prayers, and to 
that part of the Court’s charge directing attention to 
certain arguments by defendant’s counsel, and to the 
failure to charge on the measure of care required of a 
street railway toward children using the highway (R., 

17). 

ARGUMENT. 

The third and fourth Assignments of Error deal with 
the trial court’s refusal to grant plaintiff’s ^prayers 
numbered seven and eight, which refer to the doctrine 
of last clear chance and contributory negligence of an 
infant (R., 11). Those subjects, however, were fully 
covered by the trial court in its general charge (R., 
14-15), and, therefore, are not relied upon on this 
appeal. 
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On the contrary, the Assij^nments of Error, num¬ 
bered 1, 2, 5, 6, 7 are earnestly and confidently urged 
as requiring a reversal and new trial in this case. 

• 

ASSIGNMENT OF ERROR NO. 1, REFUSAL TO 

GRANT PRAYER NO. 1. 

This prayer offered on behalf of plaintiff, which was 
refused and exception noted, read as follows: 

“If the jury find from the evidence that the de¬ 
fendant company by its agent, failed to keep a dili¬ 
gent lookout ahead, or failed to give timely warn¬ 
ing of the approach of the street car, or failed 
to have said car under reasonable or proper con¬ 
trol, and that by reason thereof, the collision oc- 
ciiired, their verdict should be for the plaintiff.’^ 
(R., 10.) 

Nowhere in the Court’s charge to the jury, or in any 
of the prayers which were granted by the Court, does 
there appear a clear statement of the acts of negli¬ 
gence relied upon by the plaintiff, which, under the 
law, if found by the jury to exist, entitled the plain¬ 
tiff to a verdict. 

When the refusal to grant this prayer is considered 
in connection with the abstract language of the trial 
court on the subject of negligence, it is evident that 
the plaintiff did not receive, nor did the jury obtain 
the clear definition of the acts of negligence relied 
upon as a basis for recovery, which the law entitled 
the plaintiff to have explained to the jury. 

It is respectfully submitted that this instruction cor¬ 
rectly stated the law, was justified by the evidence, was 
not covered by the general charge, and should have 
been gran^. 
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ASSIGNMENTS OF ERROR NOS. 2, 5, 6 AND 7. 

Plaintiff requested, and the Court refused, the fol¬ 
lowing prayers. Nos. 3 and 9, to which action excei)- 
tion was noted, and which subjects are covered by As¬ 
signments of Error Nos. 2 and 5. (R. 11.) 

PLAINTIFF’S PRAYER NO. 3. 

“The jury are instructed as a matter of law that 
it was the duty of the defendant company in op¬ 
erating a street c<ir on the public highways of the 
city, to keep said car at all times under proper 
control, and to keep a vigilant lookout ahead, and 
to anticipate that children as well as adults are to 
be found crossing the streets and highways.” 

PLAINTIFF’S PRAYER NO. 9. 

“The jury are instructed that a motorinan oper¬ 
ating an electric street car on tracks in the city is 
under the duty to keep a diligent lookout ahead so 
that the car may be stopped in time, if possible, 
to avoid injury to one who may be crossing the 
street ahead of him, and if \hey find from the evi¬ 
dence that the child was run down by the car be¬ 
cause defendant’s motorman did not use reason¬ 
able care to keep a lookout ahead and thereby 
failed to see the child before he was struck by the 
car; then their verdict should be for the plaintiff, 
although the jury may also further find from the 
evidence that a gro^^^l person in the child’s situa¬ 
tion would have been negligent in attempting to 
cross the street under the same circumstances.” 

The subject-matter of these two prayers dealt with 
the duty of a street railway toward pedestrians, es¬ 
pecially children, crossing defendant’s tracks. 

Not only did the Court refuse both of these prayers, 
but it also failed in its general charge to touch on the 






5 


subject as to the duty of the street car motorman 
toward children using the highway. This failure of 
the trial court to so charge was specifically called to 
the court’s attention in an exception to its general 
charge (R., 17). 

Nevertheless the trial court, although entirely omit¬ 
ting to instruct the jury as to the high degree of care 
which the motorman owed plaintiff as a child, on the 
other hand, specifically directed the attention of the 
jury to that part of the argument made by defendant’s 
counsel as to the care of pedestrians crossing the 
street-car tracks, using the following language (R., 
14): 


“It is perfectly true, as counsel for the defend¬ 
ant has urged upon you in summing up, that pe¬ 
destrians undertaking to cross the tracks of a 
street railroad in a populous city are required 
themselves to exercise a reasonable care that that 
particular process or operation of theirs seems 
to suggest.” 

Exception was duly noted to that part of the court’s 
charge (R., 17). 

However, not a word appears in the charge instruct¬ 
ing the jury that in determining whether or not a 
street car motorman exercised reasonable care under 
the circumstances, he owed more care to a child on the 
street than to an adult. 

As a result, the trial court emphasized to the jury 
the care which pedestrians must take crossing streets, 
and on the other hand failed to instruct the jury that 
as to children on the street the motorman owed, in the 
exercise of reasonable care, more vigilance than to¬ 
ward an adult. 
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lu Barstow vs. Capital Traction Company, 29 App. 
D. C., 362, this Court expressly decided this question, 
and that opinion is cited as one of the leading authori¬ 
ties on the subject throughout the country. 

In that case a child was injured while running along¬ 
side of a street car and on the subject of the motor- 
man ^s duty in the exercise of reasonable care, this 
Court used the following language: 

“The law requires a very high degree of care 
on the part of this defendant. It is permitted to 
occupy the streets and avenues of the District with 
its tracks and cars, to its own profit and advan¬ 
tage. This franchise, granted primarily in the in¬ 
terests of the public, carries with it, and should 
Ciirry with it, corresponding responsibilities, 
among which is the responsibility of operating its 
road with due regard to the safety of the entire 
public. It is manifest that a much higher degree 
of care is required towards a child, Avho owing, to 
his immature years, is incapable of realizing and 
appreciating the proximity of danger and the ne¬ 
cessity of care and caution to avoid injury, than is 
required towards grown men and women, whose 
knowledge, experience, and mature years better 
enable them to look out for themselves.’’ 

The language of Judge Cooley is cited with approval 
as follows: 

“Children wherever they go must be expected to 
act upon childish instincts and impulses; and 
others who are chargeable with a duty of care and 
caution towards them must calculate upon this and 
take precautions accordingly” (378). 

In the case at bar the trial court at page 14 of the 
Record on the subject of the defendant’s negligence, 
stated merely this: 




—negligence in failing to observe that 
reasonable care, that prudent and careful persons 
in the position that they find themselves in at the 
moment should exercise. ’ ’ 

An analysis of the Court’s charge to the jury in this 
case covering pages 12 to 17 of the Record will establish 
that nowhere in the charge did the Court even suggest 
to the jury that negligence on the part of the defendant 
was to be measured under the circumstances by the 
fact that the plaintiff was an infant and not an adult 
crossing the tracks, but on the contrary the Court 
merely read to the jury abstract propositions to the 
effect that there was no presumption of negligence; that 
the burden or proof was upon the plaintiff, that the 
defendant contended contributory negligence existed; 
and that the plaintiff contended the doctrine of last 
chance applied. 

“The term ‘ordinarv care’ is a relative term, 
always dependent on circumstances. What would 
bo ordinary care in one case would be the grossest 
neglect in another. Thus, if an adult should be 
seen on a street-car track, it might be assumed 
that ho would leave the track before the car 
roachod him, but no such presumption can be in¬ 
dulged in as to the conduct of an infant of tender 
years; and hence when the court said that, if the 
sen’ants of defendant saw this child on the track, 
they wore required to use more than ordinary dili¬ 
gence to prevent injury, it was only in effect say¬ 
ing that the age of the child required the highest 
degree of care on the part of the servants of the 
defendant, and nothing short of that would-be 
ordinary care, under the circumstances.” 

Wallace vs. City & Suburban R. Co., 25 L. R. A., 
663. 
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In Baltimore City Passenger Co. vs. McDonnell, 43 
Md., 534, 553, the Court said: 

“In a large populous city where all descriptions 
of vehicles are constantly passing and repasssing, 
as well as persons on foot, including the aged and 
infirm, as also children who are young and want¬ 
ing in prudence and discretion, it is the duty of 
drivers of cars not only to see that the railroad 
track is clear but also to exercise a constant watch¬ 
fulness for persons who may be approaching the 
track. Unless he does so he does not exercise that 
ordinary care and prudence which the law imposes 
upon him. In this case there is proof tending to 
show that instead of exercising such watchfulness 
his attention was occupied by a young lady stand¬ 
ing in the door of a house on the opposite side of 
the street from which the plaintiff was approach¬ 
ing.’’ 

The general rule applicable here is stated in 7 Amer. 
& Eng. Enc. Law, 2 Edition, 405, 408, as that a much 
higher degree of watchfulness and care must be ex¬ 
ercised to avoid injuring young children than would 
constitute ordinary care towards adults; and that what 
would be ordinary’ care towards an adult mav be cul- 
pable negligence towards a child. 

The very appearance of the person in the case of a 
child, is “a warning to every one that he is not to be 
held to the adult standard of ordinary care.” Jd., 410. 

In Nellis’ St. Ry. Accident Law, Sec. 28, p. 327, it is 
said: 


“The degree of care which is to be exercised by 
a street railway company is such watchfulness and 
precaution as are fairly proportioned to the dan¬ 
gers to be avoided, and greater vigilance and cau- 
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tion are to be exercised to prevent injuries to chil¬ 
dren than the law demands for the protection of 
adults.” 

% 

In the leading: case of Robinson vs. Cone, 22 Vt., 213, 
Hedfield, J., said: 

“If one knew that such a person (in this case 
a child 11 years old) is in the highway, or on a 
railway, he is bound to a proportionate degree of 
watchfulness, and what would be ordinary neglect 
in regard to one whom the defendant supposed a 
])erson of full age and capacity, would be gross 
neglect as to a child.” 

The foregoing case is expressly approved by the 
United States Supreme Court in a number of cases, 
among which is the case of Union Pacific Railway Com¬ 
pany vs. McDonald, 152 U. S., 262, 278. 

In Sheridan vs. The Railroad Co., 36 N. Y., 39, it was 
held that a child is entitled to more attention and care 
from a railroad company than a person who is under 
no disabilitv. It is entitled to more consideration 
when crossing a street to the end that cars shall not 
run over it; and what would be reasonable care to¬ 
wards others might well be carelessness and neglect 
towards a child. 

In Bronson vs. Labrot, 81 Ky., 638, 642-643, the 
Court said: 

“It is a reasonable and necessary rule that a 
higher degree of care should be exercised toward 
a child incapable of using discretion commensu¬ 
rate with the perils of his situation than one of 
mature age and capacity; hence, conduct which to¬ 
ward the general public might be up to the stand¬ 
ard of due care, may be gross or wilful negligence 


when considered in reference to children of tender 
age and immature experience/’ 

For the foregoing reasons it is respectfully sub¬ 
mitted that the trial court did not fullv and fairlv in- 

* » 

struct the jury as to the duty of the motorman in the 
exercise of reasonable care toward the infant plaintiff, 
and that the plaintiff was entitled to such an instruc¬ 
tion and not merely the general and abstract language. 
used, especially in view of the fact that the Court in its 
charge did emphasize the duty of pedestrians in cross¬ 
ing streets. 

Accordingly, in justice to the child at bar, who has 
been permanently crippled, a new trial ought to be 
granted requiring a full and fair instruction to the 
jury that will follow the law established by this Court 
in the Barstow case, and the judgment appealed from 
should be reversed. 

Respectfully submitted. 








/-» 
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3ln % C^ourt of A)i;iMa 

OF THE DISTBiCT OF COLUMBIA. 

January Term, 1921. 

No. 3487. 

I 

ROBERT LOUIS, AN INFANT, BY GUS LOUIS, 
HIS FATHER AND NEXT FRIEND, APPEL¬ 
LANT, 

vs. 

WASHINGTON RAILWAY & ELECTRIC COM¬ 
PANY, A CORPORATION, APPELLEE. 

BRIEF FOR APPELLEE. 

Preliminary. 

In this brief, for convenience, the parties to this 
appeal will be referred to as plaintiff and defendant, this 
being in accord with their alignment in the court below. 

Statement of the Case. 

As counsel for the plaintiff in his statement of the 
case inadvertently said on page 2, speaking of defendant's 
evidence: 

‘^And the testimony was conflicting as to 
whether or not a southbound car passed the north¬ 
bound car before the collision occurred." 

And also stated in large type that ^‘no warning bell 
was sounded," it is deemed necessary that the defendant 
should make the following statement: 

Robert Louis, 8 years of age, while crossing Eleventh 
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Street, just above the intersection of Columbia Road, 
was collided with by northbound street car of defend¬ 
ant company, and injured as set forth in transcript of 
record, page 6. 

The plaintiff’s testimony tended to show that the child 
while walking from the east side to the west side of the 
street, had almost cleared the track when tripped by 
left front end of car fender, and that the motorman as he 
started the car from the corner of Eleventh Street and 
Columbia Road made a turn and said something to 
someone back, but don’t know whether he kept his head 
turned or not, but what the motorman did when he 
left the corner was not known, and no observation of 
effort made to stop the car until collision occurred, and 
that the car reached the third house north of that point 
of collision before coming to a stop after the accident, 
and that no warning was heard. 

The defendant’s testimony tended to show that the 
boy while running from the west to the east side of the 
street, ran from behind a southbound car into the 
corner of the northbound car, and that when the boy 
was first seen coming from behind the rear of the south¬ 
bound car, the northbound car was not more than three 
feet from the point of the accident, and the car which 
struck him was proceeding from 5 to 6 miles per hour in 
passing the southbound car and was sounding its gong 

and the car stopped within twenty feet from the time 
the' child was first seen. 
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ARGUMENT. 

Assignment of Error No. 1, Refused To Grant Plaintiff’s 

Prayer No. 1. 

It is respectfully submitted that issues of fact were 
raised as to every material point in the case, and that 
these issues of fact were submitted to the jury most 
favorably to the plaintiff’s side of the case, and that the 
jury having passed upon such issues of fact in accordance 
with the instructions properly given, their verdict must 
stand. 

The plaintiff finds fault with the court for failure 
to grant his prayer No. 1 (Rec., p. 10). 

The plaintiff having requested the court to grant 
his prayer No. 2 (Rec., p. 10), and having tried his case 
upon the theory that it was the last act of negligence 
on the part of the defendant railway which caused the 
accident in question, and induced the court to grant his 
.prayer No. 2, as well as charging the jury at consider¬ 
able length orally on the same subject (Rec., pp. 13 and 
14), he is thereby estopped to complain because the 
court submitted the case to the jury upon such theory, 
and it is respectfully urged that whether such theory 
was right or wrong, the plaintiff having evolved the 
same, can not now be permitted to change or shift from 
such theory, as he is bound by his action in the trial 
court. 

Washington Railway & Electric Company vs. 

Upperman, 47 App. D. C., 219. 

Washington Railway & Electric Company vs. 

Clark, 46 App. D. C., 88. 

The Clark case cited was brought against the railway 
company to recover for death of plaintiff’s intestate. 
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who was killed by car of defendant, w’hich was ap¬ 
proaching a station consisting of a cinder platform, one 
of the approaches to which was over a cinder walk 
crossing the tracks. A prayer asked by the defendant, 
and granted, was to the effect that if the decedent when 
killed was crossing the tracks at point other than the 
cinder walk, he was not a passenger, and the only duty 
owed by the defendant to him was that which it owed 
to the ordinary traveller upon the highway. The court 
held: 

The defendant is estopped to claim on appeal 
that the court erred in charging the jury that if 
the decedent was on the walk he was a passenger; 
and it was not rev^ersible error for the court to 
reject other prayers asked by the defendant 
which were to the effect that while the decedent 
was crossing the tracks he w^as not a passenger 
and that if he w as struck w^hile crossing the tracks 
at a point other than the walk he was a trespasser 
and the only duty the defendant owed him was 
not to wantonly inflict injury upon him. 


Prayer No. 1 of the plaintiff should have been re¬ 
fused for another reason, it is respectfully submitted, 
in that from a casual observation of the same its defects 
as to form and substance readily appear. Such prayer 
in effect would have permitted the jury to find the de¬ 
fendant guilty of negligence, without reference to the 
degree of care to be exercised by the plaintiff according 
to his capacity and years, and such as the evidence dis¬ 
closed. The caution required to be exercised by the 
plaintiff in this case was according to his maturity 
and capacity, and such as to be determined by the cir¬ 
cumstances of the case, and it follows, therefore, that 
if the plaintiff failed to exercise that degree of care 
which the law^ required of him under all the circum- 
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stances, he could not recover, and as the requested 
prayer ignored this element, it was properly refused. 

Washington & G. R. Co. vs. Gladmon, 15 Wal¬ 
lace, 401. 

Barstow vs. Capital Traction Co., 29 App. D. C., 
362. 

B. & P. R. Co. vs. Cumberland, 12 App. D. C., 
599. 

Reimers vs. Wash. & Georgetown Ry. Co., 9 
App. D. C., 19. 

Baltimore & P. R. Co. vs. Webster, 6 App. D. C., 
182. 

In the case of Barstow vs. Capital Traction Co., 29 
App. D. C., 373, it is stated: 

^^We had supposed it settled doctrine in this 
jurisdiction that the question whether a child 
of tender years has exercised such care as would 
reasonably be expected from a person of his age 
and capacity is a question for the jury, and to be 
determined by the circumstances of the par¬ 
ticular case. In view, however, of the above 
contention of the learned counsel for appellee, 
which was earnestly and ably pressed in the argu¬ 
ments at bar, and exhaustively treated in their 
brief, we will again review some of the cases 
which we deem most applicable.’^ 

In discussing this aspect of the case, the court cites 
with approval the case of Washington & G. R. Co. vs. 
Gladmon, supra; Baltimore & P. R. Co. vs. Webster, 
supra; Baltimore & P. R. Co. vs. Cumberland, supra, 
as well as authorities from many jurisdictions. 

From these authorities it is clear that whether or not 
the plaintiff was guilty of contributory negligence was a 
question for the jury, and as said, prayer No. 1 disre¬ 
garded this element, to that extent, at least, it incor¬ 
rectly stated the law of the case, and the same was 
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therefore properly refused. In the case of Capital 
Traction Company vs. Copland, 47 App. D. C., 152, 
it was said: 

To predicate error on the refusal of trial court 
to grant a requested instruction, the request must 
be correct in point of law and applicable to' the 
facts of the case. 

Washington & Rockville Ry. Co. vs. La- 
Fourcade, 48 App. D. C., 364. 

Plaintiff’s Assignments of Errors Nos. 2, 5, 6, and 7. 

The plajntiff claims as error the failure of the court 
to grant lltf third prayer (Rec., p. 11) and ninth prayer 
(Rec., p. 11). 

A reading of the said prayers, it is respectfully sub¬ 
mitted will show that they conflict with plaintiff^s 
prayer No. 2, as well as the court’s instructions (Rec., 
pp. 13 and 14), and are inconsistent with the theory 
upon which the plaintiff tried this case. The plaintiff 
by his said prayer No. 2 requested the court to instruct 
the jury that: 

“Even should the jury find from the evidence 
that the boy, Robert Louis, failed to exercise the 
ordinary care that a child of the same age, under 
the same circumstances, would have exercised, 
and thereby placed himself in a position of peril, 
yet notwithstanding his negligence in so doing, 
the defendant company would still be liable, if 
the jury find from the evidence that the motor- 
man of the street car either saw, or in the exer¬ 
cise of reasonable care under the circumstances of 
the case should have seen the boy in time to have 
avoided the collision, and failed to do so; and if 
they so find, their verdict should be for the 
plaintiff.” 

And the court granted this prayer and in his oral 
charge to the jurj'^ after setting forth the law in respect 
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to negligence and contributory negligence (Rec., p. 13), 
stated: 

*To that contention of the defendant the 
plaintiff makes a reply. It says that even though 
it be true that the defendant company was 
negligent, even though it be true that the plain¬ 
tiff was also negligent in a manner that contributed 
to his injury, yet, says the plaintiff, and claims 
in these cases—and it is for you to say upon the 
evidence whether it be true or not—that if from 
that evidence you are satisfied by the prepon¬ 
derance of the evidence (because that is the rule 
that must be applied by you in determining the 
defendant's negligence and the contributory negli¬ 
gence of the plaintiff)—the plaintiff says th«t 
even though it be true that the railroad company 
and the boy were negligent, yet, says the plain¬ 
tiff, and claims—and it is for you to determine— 
that if the railroad company through, of course, 
its agent, the motorman operating the car, saw 
or could have seen if he had acted as a reasonably 
prudent person should have acted in the position 
that he occupied at the moment, and that the 
motorman driving this car could have seen this 
boy assume a place of peril, a place of danger, 
danger of being struck by the car, in time for the 
motorman to have avoided the accident, by the 
exercise of reasonable care such as the circum¬ 
stances at the moment would naturally suggest 
to a prudent, reasonable man occupying that sort 
of a position, running this car, operating this car 
as motorman—if he saw or could have seen in time 
this boy taking a position of peril or danger, 
and could have stopped his car and failed to stop 
it, exercising reasonable care under the circum¬ 
stances, then the plaintiff is entitled to recover. 

‘‘That rule of law is sometimes referred to in 
our legal phraseology as the doctrine of last clear 
chance. 

“And, after all, when we analyze these situa¬ 
tions with respect to alleged claims of negligence 
and contributory negligence, and position of peril 
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which can or can not be avoided, after all, 
gentlemen, we have to look at the evidence 
that is submitted for our consideration, to see 
whether or not there was negligence—negligence 
in failing to observe that reasonable care that 
prudent and carefuj persons, in the position that 
they find theniselves in at the moment, should 
exercise. That is all it really comes to, although 
it takes a different form, dependent upon the 
assertion of the plaintiff on the one side of what 
the facts are and the reply that the defendant 
makes to that on the other. 

Stated differently, the jury were told if they found that 
the infant plaintiff had come into a position of peril, that 
the railway company then or thereafter became, or in 
the exercise of ordinary prudence ought to have be¬ 
come aware of, which peril the infant either reasonably 
could not escape from, or apparently would not avail 
himself of opportunities open to him for doing so, and 
that the defendant subsequently had the opportunity 
by the exercise of reasonable care to save the infant 
from harm, and failed so to do, they should find for the 
plaintiff. It follows, from the foregoing that it would 
have been not only an inconsistent but an idle thing 
to have instructed the jury as to abstract principles 
of law inapplicable to the facts of the case. Counsel 
for plaintiff in effect, finds no fault with the law stated 
by the trial court, but says its charge should have been 
couched differently. That is to say, the plaintiff while 
admitting the learned trial court correctly instructed the 
jury with respect to the rule of law requiring a less degree 
of care to be exercised by a child in crossing railway 
tracks than an adult, seeks to find fault with the charge 
to the jury merely because the same was not so phrased 
as would have told the jury literally that where a child 
is involved a larger degree of care must be exercised on 
the part of the motorman. This is such a far fetched and 
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hair-splitting distinction as to be without merit, because 
no one can seriously urge that the trial court failed to 
properly instruct the jury in this case, when they were 
told, as the record shows, plaintiff was not deemed to 
possess the same degree of care and discretion as a per¬ 
son of mature years, but were called to pass upon the 
claims of the child from the testimony in the case, having 
in mind that rule of law. 

Moreover, the plaintiff could not now be heard to 
complain of the charge of the trial court and the form 
thereof, as the same was induced by the position taken 
by his counsel, and the theory upon which the case 
was tried as strikingly emphasized by the prayer on the 
doctrine of last clear chance, offered and granted at 
his request, and heretofore discussed. The plaintiff by 
offering said prayer No. 2 in effect admitted that he in the 
first stage was negligent, but sought to overcome it by 
showing that the defendant in the last stage should have 
discovered plaintiff^s peril in time to have averted the 
accident, consequently the learned trial court charged 
the jury with reference thereto, stating the law correctly, 
laying particular stress upon that rule holding wherever 
a child is involved, he is not expected to have that same 
degree of care and discretion as a person of mature 
years, and others must take precautions accordingly: 

Where the general scope and tendency of the 
charge is correct, and the jury could not have 
failed to understand it correctly, although de¬ 
tached eentences may be open to criticism, judg¬ 
ment will not be reversed for that reason. 

Washington & Georgetown Ry. Co. vs, 
Gladmon, supra. 

The plaintiff in his brief, lays stress upon the case of 
Barstow vs. Capital Traction Co., supra and quotes 
at some length from that case. The trial court in that 
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case held as a matter of law that the defendant was not 
negligent unless it was negligent in failing to prevent 
the accident by the exercise of ordinary care after the 
child^s position of peril was seen by the motorman. The 
appellate court on page 372 of its opinion held that 
whether or not the defendant was guilty of negligence 
under those circumstances was a question of fact and 
should have been submitted to the jury. 

In the case at bar, the plaintiff requested an instruc¬ 
tion, which the court granted, submitting the case 
to the jury on the question as to whether or not the de¬ 
fendant was guilty of negligence. The charge of the court 
on the doctrine of last clear chance, and covered in prayer 
No. 2, was in accordance with the principles laid down 
in the Barstow case, and no error was committed by the 
court in any statement of the law in this case. The 
plaintiff having tried this case and having submitted 
a prayer upon the theory that the doctrine of last clear 
chance applied, he is bound in this court by the position 
taken at the trial, and the court properly refused his 
prayers 3 and 9. 

Washington Railway & Electric Company vs, 
Clark, supra. 

Washington Railway & Electric Company vs, 
Upperman, supra. 

It is further respectfully submitted that if plaintiff^s 
prayers 3 and 9 were properly drawn and applicable to 
the facts of this case, which is denied, no error was com¬ 
mitted and the plaintiff was not prejudiced by the re¬ 
fusal to grant the same, because the learned trial court 
orally charged the jury substantially with respect 
to the matters and things covered thereby, in the fol¬ 
lowing words (Rec., p. 12): 

‘‘The boy complains in his declaration, as we 
call it, against the railroad company, of an act of 
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negligence on the afternoon of this day in Novem¬ 
ber, 1918, which directly resulted and was the 
direct and proximate cause of the physical in¬ 
juries about which he makes complaint. 

‘‘His declaration charges, generally, or alleges 
generally, what the duty of the railroad company 
was in the operation of its car on the occasion 
in question: That it was the duty of the defend¬ 
ant, by its agents and employes, to operate and 
propel its street car in a careful and prudent 
manner, so as not to cause injury to persons, in¬ 
cluding the plaintiff, crossing the tracks of said 
railway on the street in question. 

“That is the allegation in the declaration of the 
duty that the defendant railroad company owed 
to the pedestrian having to cross its tracks. 

“Now, it proceeds to allege a failure of that 
duty, the duty that the company thus owed, a 
failure due to alleged negligence on the part of 
the railroad, and the complaint that he makes 
as to the violation, or failure to observe the duty 
enjoined, is this: That without having the 
street car under reasonable and proper control, 
and without sounding a gong or other suitable 
warning of its approach, when in the exercise 
of reasonable care, said warning should have been 
given, it negligently caused said street car, 
or some part thereof, to strike and collide with the 
infant plaintiff, and negligently failed to slow or 
stop the speed of the car in time to avoid said 
collision, when in the exercise of reasonable care 
the motorman in charge of said car saw, or could 
have seen, in time to have avoided said collision, 
said infant crossing the street. 

“Those are the complaints or charges that he 
makes. Of course it is not evidence. That is 
simply the complaint, and unless he makes out his 
case by evidence he fails. You gentlemen have 
listened to the evidence. Of course the complaint 
follows with the allegations of injury, about which 
you have heard testimony. 

“Now, in connection with the charge of negli¬ 
gence—such charge, for instance, as is made by 
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the plaintiffs in these cases against the railroad 
company. I must advise you, as matter of law, 
that there is no presumption of negligence, 
and therefore you can not indulge in any such 
presumption in reaching a conclusion in these 
cases. 

The court then proceeds to give defendant's prayer No. 
2, and then proceeds as follows: 

‘‘You have heard several times from my lips 
what the burden of proof implies, and what it 
requires, with litigants faced as these two parties 
are, against one another. Let me say this: That 
the railroad company, as the court understands 
its position in these two cases, is this: It says it 
was not negligent; it tenders its evidence in sup¬ 
port of that contention. Of course if it was not 
negligent, that ends the matter. It can only be 
made to respond in damages to this or any other 
plaintiff by being negligent. If it is not that ends 
the matter.’^ 

From the above, can it be said that the trial court 
failed to instruct the jury as to the care the defendant 
owed the plaintiff? Moreover, in determining whether 
or not the court properly instructed the jury as to the 
duty the defendant owed the plaintiff, the court^s 
instructions and charge must be taken and considered 
as a whole. In the case of Washington & Rockville Ry. 
Co. vs, LaFourcade, 48 App. D. C., 364, it was said: 

A requested instruction is properly refused 
where it is covered by the charge to the jury. 

In the case of Finney vs. District of Columbia, 47 App. 
D. C., 48, it was said: 

Error can not be predicated upon the refusal 
of the trial court of prayers for instruction where 
the subject-matter of them is covered in all 
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material respects by the court^s charge to the 
jury. 

Capital Traction Co. vs. Copland, supra. 

Washington Railway & Electric Co. vs. 

Upperman, supra. 

Counsel for the plaintiff in his brief, pages 4 and 5, 
says: 

‘^Not only did the court refuse both of these 
prayers, but it also failed in its general charge to 
touch on the subject as to the duty of the street 
car motorman toward children using the high¬ 
way.’^ 

He has apparently misconceived or misinterpreted the 
full effect of the charge of the learned court below, be¬ 
cause the court specifically stated in part on page 14 
of the record, in discussing this subject: 

“The adult is held to have a higher degree of 
care to be exercised than an immature child, 
for the law considers, and I tell you this as a rule 
of law, that in the case of a small child, such, 
if you please, as this very plaintiff in this case, 
in point of years, at least, is not deemed to pos¬ 
sess the same degree of care and discretion as a 
person of mature years. . . . We all know 

that a child of eight or ten years of age is not en¬ 
dowed by nature with the same faculties of care 
and discretion that belong to the adult, that come 
with the access of years. ... In a given 
case, then the jury who are called upon to pass 
upon the claims of a child, will consider from the 
testimony in the case—whether the child is one 
that possesses these powers of discernment, of ob¬ 
servation, of comprehension and apprehension 
that, in a given case, may be exceptional, or may 
be below par. It is all for you to say, always 
remembering, however, that there is not deemed, 
under the law, the possession by a small child 
of the same degree of care and discretion that 
the law attaches to the adult. 
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In view thereof the trial court fairly and properly 
instructed the jury as to the subject-matter covered in 
rejected prayers 3 and 9 of the plaintiff, and appl 5 dng 
the principles announced in the cases of Washington 
Railway & Electric Company vs, LaFourcade, supra; 
Finney vs. District of Columbia, supra, and Washington 
Railway & Electric Company vs, Upperman, supra, 
no error can be predicated upon the refusal of the trial 
court to grant the same. 

Conclusion. 

It is respectfully urged that the learned trial court 
having submitted this case to the jury with fair and 
proper instructions as to the law, applicable thereto, as 
will appear from a reading of the record, and for the 
reasons herein urged the judgment of the lower court in 
this case should be affirmed. 

Respectfully submitted, 

S. R. BOWEN, 
Attorney for Defendant, 
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